
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

ROSALIND SMITH and RASHAI JACKSON,
   Plaintiffs,

v.
AFS ACCEPTANCE, LLC, EQUITABLE
SERVICES, INC., and UNKNOWN
REPOSSESSION AGENTS,

   Defendants.

)
)
)
)
)
) No. 11 C 5340
)
)
)
)
)
)
)

MEMORANDUM OPINION AND ORDER
Plaintiffs Rosalind Smith and Rashai Jackson sued defendants

AFS Acceptance, LLC (“AFS”) and Equitable Services, Inc.
(“Equitable”) for various statutory and common law claims arising
out an incident that occurred on August 16, 2010.  Plaintiff
Rosalind Smith obtained an auto loan from AFS to purchase a
vehicle.  When Smith defaulted on her loan, AFS hired Equitable to
repossess the vehicle.  While Equitable was in the process of
hooking the vehicle up to tow it away, Smith’s daughter, Rashai
Jackson, jumped into the vehicle and then Smith also jumped into
the vehicle.  The police arrived on the scene while the
repossession was in progress and the two women were in the vehicle. 
The officers stopped the repossession and told Equitable to leave
the vehicle in the driveway.  AFS has moved to dismiss the claims
against it: (1) violation of Article 9, § 609(b)(2) of Illinois’
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Uniform Commercial Code (“Repossession Statute”) (Count II); (2)
negligence (Count III); and (3) willful and wanton behavior (Count
IV).  In addition, Equitable has moved to dismiss all five claims
against it: (1) violation of the Fair Debt Collection Practices
Act, 15 U.S.C. § 1692 (Count I); (2) violation of 810 ILCS 5/9-
609(b)(2) (Count II); (3) negligence (Count V); (4) willful and
wanton behavior (Count VI); and intentional infliction of emotional
distress (Count VII).  For all the following reasons, both motions
are denied in part and granted in part.
AFS’s Motion to Dismiss

AFS argues that I should dismiss Count II, which alleges a
violation of the Repossession Statute, because plaintiffs failed to
allege facts establishing an agency relationship between AFS and
Equitable.  Plaintiffs respond that, regardless of the relationship
between AFS and Equitable, AFS is liable for the actions taken on
its behalf.

Under the Repossession Statute, a secured party, after
default, has the right to take possession of the collateral without
judicial process so long as the secured party “proceeds without
breach of the peace.”  810 ILCS 5/9-609(b)(2).  Comment 3 to the
Repossession Statute states, “In considering whether a secured
party has engaged in a breach of the peace, however, courts should
hold the secured party responsible for the actions of others taken
on the secured party’s behalf, including independent contractors
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